
Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44 (1993) [most citations and footnotes omitted] 

The plaintiffs-appellants Nina Baehr (Baehr), Genora Dancel (Dancel), Tammy Rodrigues 
(Rodrigues), Antoinette Pregil (Pregil), Pat Lagon (Lagon), and Joseph Melilio (Melilio) 
(collectively "the plaintiffs") appeal the circuit court's order (and judgment entered pursuant 
thereto)granting the motion of the defendant-appellee John C. Lewin (Lewin), in his official 
capacity as Director of the Department of Health (DOH), State of Hawaii, for judgment on the 
pleadings, resulting in the dismissal of the plaintiffs' action with prejudice for failure to state a 
claim against Lewin upon which relief can be granted. Because, for purposes of Lewin's motion, 
it is our duty to view the factual allegations of the plaintiffs' complaint in a light most favorable 
to them (i.e., because we must deem such allegations as true) and because it does not appear 
beyond doubt that the plaintiffs cannot prove any set of facts in support of their claim that would 
entitle them to the relief they seek, we hold that the circuit court erroneously dismissed the 
plaintiffs' complaint. Accordingly, we vacate the circuit court's order and judgment and remand 
this matter to the circuit court for further proceedings consistent with this opinion. 

I. BACKGROUND 

On May 1, 1991, the plaintiffs filed a complaint for injunctive and declaratory relief in the 
Circuit Court of the First Circuit, State of Hawaii, seeking, inter alia: (1) a declaration that 
Hawaii Revised Statutes (HRS)@ 572-1 (1985) -- the section of the Hawaii Marriage Law 
enumerating the [r]equisites of [a] valid marriage contract" -- is unconstitutional insofar as it is 
construed and applied by the DOH to justify refusing to issue a marriage license on the sole basis 
that the applicant couple is of the same sex;  

. . .[T]he plaintiffs' complaint alleges the following facts: (1) on or about December 17, 1990, 
Baehr/Dancel, Rodrigues/Pregil, and Lagon/Melilio (collectively "the applicant couples") filed 
applications for marriage licenses with the DOH, (2) the DOH denied the applicant couples' 
marriage license applications solely on the ground that the applicant couples were of the same 
sex; (3) the applicant couples have complied with all marriage contract requirements and 
provisions under HRS ch. 572, except that each applicant couple is of the same sex; (4) the 
applicant couples are otherwise eligible to secure marriage licenses from the DOH, absent the 
statutory prohibition or construction of HRS @ 572-1 excluding couples of the same sex from 
securing marriage licenses; and (5) in denying the applicant couples' marriage license 
applications, the DOH was acting in its official capacity and under color of state law. . . . 

B. The Right to Privacy Does Not Include a Fundamental Right to Same-Sex Marriage. 

It is now well established that "'a right to personal privacy, or a guarantee of certain areas or 
zones of privacy,' is implicit in the United States Constitution." And article I, section 6 of the 
Hawaii Constitution expressly states that "[t]he right of the people to privacy is recognized and 
shall not be infringed without the showing of a compelling state interest." The framers of the 
Hawaii Constitution declared that the "privacy concept" embodied in article I, section 6 is to be 
"treated as a fundamental right[.]" 



When article I, section 6 of the Hawaii Constitution was being adopted, the 1978 Hawaii 
Constitutional Convention, acting as a committee of the whole, clearly articulated the rationale 
for its adoption: 

By amending the Constitution to include a separate and distinct privacy right, it is the intent of 
your Committee to insure that privacy is treated as a fundamental right for purposes of 
constitutional analysis. . . . This right is similar to the privacy right discussed in cases such as 
Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965), Eisenstadt v. 
Baird, 405 U.S. 438, 92 S. Ct. 1029, 31 L. Ed. 2d 349 (1972), Roe v. Wade, 410 U.S. 113, 35 
L.Ed.2d 147, 93 S.Ct. 705 (1973). It is a right that, though unstated in the federal Constitution, 
emanates from the penumbra of several guarantees of the Bill of Rights. Because of this, there 
has been some confusion as to the source of the right and the importance of it. As such, it is 
treated as a fundamental right subject to interference only when a compelling state interest is 
demonstrated. By inserting clear and specific language regarding this right into the Constitution, 
your Committee intends to alleviate any possible confusion over the source of the right and the 
existence of it. . . . 

Accordingly, there is no doubt that, at a minimum, article I, section 6 of the Hawaii Constitution 
encompasses all of the fundamental rights expressly recognized as being subsumed within the 
privacy protections of the United States Constitution. In this connection, the United States 
Supreme Court has declared that "the right to marry is part of the fundamental 'right of privacy' 
implicit in the Fourteenth Amendment's Due Process Clause." The issue in the present case is, 
therefore, whether the "right to marry" protected by article I, section 6 of the Hawaii Constitution 
extends to same-sex couples. Because article I, section 6 was expressly derived from the general 
right to privacy under the United States Constitution and because there are no Hawaii cases that 
have delineated the fundamental right to marry, this court, as we did in Mueller, looks to federal 
cases for guidance. . . . 

It is not surprising that the decision to marry has been placed on the same level of importance as 
decisions relating to procreation, childbirth, child rearing, and family relationships. As the facts 
of this case illustrate, it would make little sense to recognize a right of privacy with respect to 
other matters of family life and not with respect to the decision to enter the relationship that is 
the foundation of the family in our society. The woman whom appellee desired to marry had a 
fundamental right to seek an abortion of their expected child, see Roe v. Wade, supra, or to bring 
the child into life to suffer the myriad social, if not economic, disabilities that the status of 
illegitimacy brings . . . . Surely, a decision to marry and raise the child in a traditional family 
setting must receive equivalent protection. . . . 

The foregoing case law demonstrates that the federal construct of the fundamental right to marry 
-- subsumed within the right to privacy implicitly protected by the United States Constitution -- 
presently contemplates unions between men and women. (Once again, this is hardly surprising 
inasmuch as such unions are the only state-sanctioned marriages currently acknowledged in this 
country.) 

Therefore, the precise question facing this court is whether we will extend the present boundaries 
of the fundamental right of marriage to include same-sex couples, or, put another way, whether 



we will hold that same-sex couples possess a fundamental right to marry. In effect, as the 
applicant couples frankly admit, we are being asked to recognize a new fundamental right. . . . 

. . . In the case that first recognized a fundamental right to privacy, Griswold v. Connecticut, 381 
U.S. 479, 85 S. Ct. 1678 (1965), the Court declared that it was "deal[ing] with a right . . . older 
than the Bill of Rights[.]" Id. at 486, 85 S. Ct. at 1682. And in a concurring opinion, Justice 
Goldberg observed that judges "determining which rights are fundamental" must look not to 
"personal and private notions," but to the "traditions and [collective] conscience of our people" to 
determine whether a principle is "so rooted [there] . . . as to be ranked as fundamental.". . . The 
inquiry is whether a right involved "is of such a character that it cannot be denied without 
violating those 'fundamental principles of liberty and justice which lie at the base of all our civil 
and political institutions' . . .." Id. at 493, 85 S. Ct. at 1686-87 (Goldberg, J., concurring) 
(citations omitted). 

Applying the foregoing standards to the present case, we do not believe that a right to same-sex 
marriage is so rooted in the traditions and collective conscience of our people that failure to 
recognize it would violate the fundamental principles of liberty and justice that lie at the base of 
all our civil and political institutions. Neither do we believe that a right to same-sex marriage is 
implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if it 
were sacrificed. Accordingly, we hold that the applicant couples do not have a fundamental 
constitutional right to same-sex marriage arising out of the right to privacy or otherwise. 

Our holding, however, does not leave the applicant couples without a potential remedy in this 
case. As we will discuss below, the applicant couples are free to press their equal protection 
claim. If they are successful, the State of Hawaii will no longer be permitted to refuse marriage 
licenses to couples merely on the basis that they are of the same sex. But there is no fundamental 
right to marriage for same-sex couples under article I, section 6 of the Hawaii Constitution. 

C. Applicant Couples Are Entitled to an Evidentiary Hearing . . . 

1. Marriage is a state-conferred legal partnership status, the existence of which gives rise to a 
multiplicity of rights and benefits reserved exclusively to that particular relation. 

The power to regulate marriage is a sovereign function reserved exclusively to the respective 
states. By its very nature, the power to regulate the marriage relation includes the power to 
determine the requisites of a valid marriage contract and to control the qualifications of the 
contracting parties, the forms and procedures necessary to solemnize the marriage, the duties and 
obligations it creates, its effect upon property and other rights, and the grounds for marital 
dissolution. 

In other words, marriage is a state-conferred legal status, the existence of which gives rise to 
rights and benefits reserved exclusively to that particular relationship. . . . 

The applicant couples correctly contend that the DOH's refusal to allow them to marry on the 
basis that they are members of the same sex deprives them of access to a multiplicity of rights 
and benefits that are contingent upon that status. Although it is unnecessary in this opinion to 



engage in an encyclopedic recitation of all of them, a number of the most salient marital rights 
and benefits are worthy of note. They include: (1) a variety of state income tax advantages, 
including deductions, credits, rates, exemptions, and estimates; (2) public assistance from and 
exemptions relating to the Department of Human Services; (3) control, division, acquisition, and 
disposition of community property; (4) rights relating to dower, curtesy, and inheritance; (5) 
rights to notice, protection, benefits, and inheritance; (6) award of child custody and support 
payments in divorce proceedings; (7) the right to spousal support; (8) the right to enter into 
premarital agreements; (9) the right to change of name; (10) the right to file a nonsupport action; 
(11) post-divorce rights relating to support and property division; (12) the benefit of the spousal 
privilege and confidential marital communications; (13) the benefit of the exemption of real 
property from attachment or execution; and (14) the right to bring a wrongful death action. For 
present purposes, it is not disputed that the applicant couples would be entitled to all of these 
marital rights and benefits, but for the fact that they are denied access to the state-conferred legal 
status of marriage. 

2. HRS @ 572-1, on its face, discriminates based on sex against the applicant couples in the 
exercise of the civil right of marriage, thereby implicating the equal protection clause of article I, 
section 5 of the Hawaii Constitution. 

Notwithstanding the state's acknowledged stewardship over the institution of marriage, the extent 
of permissible state regulation of the right of access to the marital relationship is subject to 
constitutional limitations or constraints. It has been held that a state may deny the right to marry 
only for compelling reasons. 

The equal protection clauses of the United States and Hawaii Constitutions are not mirror images 
of one another. The fourteenth amendment to the United States Constitution somewhat concisely 
provides, in relevant part, that a state may not "deny to any person within its jurisdiction the 
equal protection of the laws." Hawaii's counterpart is more elaborate. Article I, section 5 of the 
Hawaii Constitution provides in relevant part that "[n]o person shall . . . be denied the equal 
protection of the laws, nor be denied the enjoyment of the person's civil rights or be 
discriminated against in the exercise thereof because of race, religion, sex, or ancestry." 
(Emphasis added.) Thus, by its plain language, the Hawaii Constitution prohibits state-
sanctioned discrimination against any person in the exercise of his or her civil rights on the basis 
of sex. 

"The freedom to marry has long been recognized as one of the vital personal rights essential to 
the orderly pursuit of happiness by free [people]." So "fundamental" does the United States 
Supreme Court consider the institution of marriage that it has deemed marriage to be "one of the 
'basic civil rights of [men and women.]'" . . . 

Rudimentary principles of statutory construction render manifest the fact that, by its plain 
language, HRS @ 572-1 restricts the marital relation to a male and a female. . . . Accordingly, on 
its face and (as Lewin admits) as applied, HRS @ 572-1 denies same-sex couples access to the 
marital status and its concomitant rights and benefits. It is the state's regulation of access to the 
status of married persons, on the basis of the applicants' sex, that gives rise to the question 



whether the applicant couples have been denied the equal protection of the laws in violation of 
article I, section 5 of the Hawaii Constitution. 

. . . Lewin contends that "the fact that homosexual [sic-- actually, same-sex] partners cannot form 
a state-licensed marriage is not the product of impermissible discrimination" implicating equal 
protection considerations, but rather "a function of their biologic inability as a couple to satisfy 
the definition of the status to which they aspire." Put differently, Lewin proposes that "the right 
of persons of the same sex to marry one another does not exist because marriage, by definition 
and usage, means a special relationship between a man and a woman." We believe Lewin's 
argument to be circular and unpersuasive . . . . 

3. Equal Protection Analysis under Article I, Section 5 of the Hawaii Constitution 

"Whenever a denial of equal protection of the laws is alleged, as a rule our initial inquiry has 
been whether the legislation in question should be subjected to 'strict scrutiny' or to a 'rational 
basis' test." This court has applied "strict scrutiny" analysis to "'laws classifying on the basis of 
suspect categories or impinging upon fundamental rights expressly or impliedly granted by the 
[c]onstitution,'" in which case the laws are "'presumed to be unconstitutional unless the state 
shows compelling state interests which justify such classifications,'" and that the laws are 
"narrowly drawn to avoid unnecessary abridgments of constitutional rights." 

By contrast, "[w]here 'suspect' classifications or fundamental rights are not at issue, this court has 
traditionally employed the rational basis test." "Under the rational basis test, we inquire as to 
whether a statute rationally furthers a legitimate state interest." "Our inquiry seeks only to 
determine whether any reasonable justification can be found for the legislative enactment." 

As we have indicated, HRS @ 572-1, on its face and as applied, regulates access to the marital 
status and its concomitant rights and benefits on the basis of the applicants' sex. As such, HRS @ 
572-1establishes a sex-based classification. 

. . . [T]he current governing test under the Fourteenth Amendment [to the United States 
Constitution] is a standard intermediate between rational basis and strict scrutiny. 
"[C]lassifications by gender must serve important governmental objectives and must be 
substantially related to achievement of those objectives." . . . . 

We need not deal finally with that issue, and reserve it for future consideration, since we 
conclude that the compelling state interest test would be satisfied in this case if it were to be held 
applicable. . . 

. . . Accordingly, we hold that sex is a "suspect category" for purposes of equal protection 
analysis under article I, section 5 of the Hawaii Constitution and that HRS @ 572-1 is subject to 
the "strict scrutiny" test. It therefore follows, and we so hold, that (1) HRS @ 572-1 is presumed 
to be unconstitutional (2) unless Lewin, as an agent of the State of Hawaii, can show that (a) the 
statute's sex-based classification is justified by compelling state interests and (b) the statute is 
narrowly drawn to avoid unnecessary abridgments of the applicant couples' constitutional rights. 
. . 



III. CONCLUSION 

Because, for the reasons stated in this opinion, the circuit court erroneously granted Lewin's 
motion for judgment on the pleadings and dismissed the plaintiffs' complaint, we vacate the 
circuit court's order and judgment and remand this matter for further proceedings consistent with 
this opinion. On remand, in accordance with the "strict scrutiny" standard, the burden will rest on 
Lewin to overcome the presumption that HRS @ 572-1 is unconstitutional by demonstrating that 
it furthers compelling state interests and is narrowly drawn to avoid unnecessary abridgments of 
constitutional rights. 

Vacated and remanded. 



 


