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JUSTICE STEVENS announced the judgment of the 
Court and delivered the opinion of the Court. 
 
Petitioner Salim Ahmed Hamdan, a Yemeni 
national, is in custody at an American prison in 
Guantanamo Bay, Cuba. In November 2001, during 
hostilities between the United States and the Taliban 
(which then governed Afghanistan), Hamdan was 
captured by militia forces and turned over to the 
U.S. military. In June 2002, he was transported to 
Guantanamo Bay. Over a year later, the President 
deemed him eligible for trial by military commission 
for then-unspecified crimes. After another year had 
passed, Hamdan was charged with one count of 
conspiracy "to commit . . . offenses triable by 
military commission."  
 
Hamdan filed petitions for writs of habeas corpus 
and mandamus to challenge the Executive Branch's 
intended means of prosecuting this charge. He 
concedes that a court-martial constituted in 
accordance with the Uniform Code of Military 
Justice (UCMJ), 10 U.S.C. § 801 et seq. (2000),  
would have authority to try him. His objection is 
that the military commission the President has 
convened lacks such authority, for two principal 
reasons: First, neither congressional Act nor the 
common law of war supports trial by this 
commission for the crime of conspiracy--an offense 
that, Hamdan says, is not a violation of the law of 
war. Second, Hamdan contends, the procedures that 
the President has adopted to try him violate the most 
basic tenets of military and international law, 
including the principle that a defendant must be 
permitted to see and hear the evidence against him. . 
.  
 
For the reasons that follow, we conclude that the 
military commission convened to try Hamdan lacks 
power to proceed because its structure and 
procedures violate both the UCMJ and the Geneva 
Conventions. Four of us also conclude, see Part V, 
infra, that the offense with which Hamdan has been 
charged is not an "offense that by . . . the law of war 
may be tried by military commissions."  
 
I 
 
On September 11, 2001, agents of the al Qaeda 
terrorist organization hijacked commercial airplanes 
and attacked the World Trade Center in New York 
City and the national headquarters of the 

Department of Defense in Arlington, Virginia. 
Americans will never forget the devastation wrought 
by these acts. Nearly 3,000 civilians were killed. 
 
Congress responded by adopting a Joint Resolution 
authorizing the President to "use all necessary and 
appropriate force against those nations, 
organizations, or persons he determines planned, 
authorized, committed, or aided the terrorist attacks . 
. . in order to prevent any future acts of international 
terrorism against the United States by such nations, 
organizations or persons." Authorization for Use of 
Military Force (AUMF), 115 Stat. 224, Acting 
pursuant to the AUMF, and having determined that 
the Taliban regime had supported al Qaeda, the 
President ordered the Armed Forces of the United 
States to invade Afghanistan. In the ensuing 
hostilities, hundreds of individuals, Hamdan among 
them, were captured and eventually detained at 
Guantanamo Bay. 
 
On November 13, 2001, while the United States was 
still engaged in active combat with the Taliban, the 
President issued a comprehensive military order 
intended to govern the "Detention, Treatment, and 
Trial of Certain Non-Citizens in the War Against 
Terrorism," 66 Fed. Reg. 57833 (hereinafter 
November 13 Order or Order). Those subject to the 
November 13 Order include any noncitizen for 
whom the President determines "there is reason to 
believe" that he or she (1) "is or was" a member of 
al Qaeda or (2) has engaged or participated in 
terrorist activities aimed at or harmful to the United 
States. Any such individual "shall, when tried, be 
tried by military commission for any and all 
offenses triable by military commission that such 
individual is alleged to have committed, and may be 
punished in accordance with the penalties provided 
under applicable law, including imprisonment or 
death." The November 13 Order vested in the 
Secretary of Defense the power to appoint military 
commissions to try individuals subject to the Order . 
. .  
 
On July 3, 2003, the President announced his 
determination that Hamdan and five other detainees 
at Guantanamo Bay were subject to the November 
13 Order and thus triable by military commission. In 
December 2003, military counsel was appointed to 
represent Hamdan. Two months later, counsel filed 
demands for charges and for a speedy trial pursuant 
to Article 10 of the UCMJ, 10 U.S.C. § 810. On 
February 23, 2004, the legal adviser to the 
Appointing Authority denied the applications, ruling 
that Hamdan was not entitled to any of the 
protections of the UCMJ. Not until July 13, 2004, 



after Hamdan had commenced this action . . . did the 
Government finally charge him with the offense for 
which, a year earlier, he had been deemed eligible 
for trial by military commission. 
 
The charging document, which is unsigned, contains 
13 numbered paragraphs. The first two paragraphs 
recite the asserted bases for the military 
commission's jurisdiction -- namely, the November 
13 Order and the President's July 3, 2003, 
declaration that Hamdan is eligible for trial by 
military commission. The next nine paragraphs, 
collectively entitled "General Allegations," describe 
al Qaeda's activities from its inception in 1989 
through 2001 and identify Osama bin Laden as the 
group's leader. Hamdan is not mentioned in these 
paragraphs. 
 
Only the final two paragraphs, entitled "Charge: 
Conspiracy," contain allegations against Hamdan. 
Paragraph 12 charges that "from on or about 
February 1996 to on or about November 24, 2001," 
Hamdan "willfully and knowingly joined an 
enterprise of persons who shared a common criminal 
purpose and conspired and agreed with [named 
members of al Qaeda] to commit the following 
offenses triable by military commission: attacking 
civilians; attacking civilian objects; murder by an 
unprivileged belligerent; and terrorism." There is no 
allegation that Hamdan had any command 
responsibilities, played a leadership role, or 
participated in the planning of any activity. 
 
Paragraph 13 lists four "overt acts" that Hamdan is 
alleged to have committed sometime between 1996 
and November 2001 in furtherance of the "enterprise 
and conspiracy": (1) he acted as Osama bin Laden's 
"bodyguard and personal driver," "believing" all the 
while that bin Laden "and his associates were 
involved in" terrorist acts prior to and including the 
attacks of September 11, 2001; (2) he arranged for 
transportation of, and actually transported, weapons 
used by al Qaeda members and by bin Laden's 
bodyguards (Hamdan among them); (3) he "drove or 
accompanied Osama bin Laden to various al Qaida-
sponsored training camps, press conferences, or 
lectures," at which bin Laden encouraged attacks 
against Americans; and (4) he received weapons 
training at al Qaeda-sponsored camps. . .  
 
Meanwhile, a Combatant Status Review Tribunal 
(CSRT)  convened pursuant to a military order 
issued on July 7, 2004, decided that Hamdan's 
continued detention at Guantanamo Bay was 

warranted because he was an "enemy combatant."1 
Separately, proceedings before the military 
commission commenced. . .  
 
IV 
 
The military commission, a tribunal neither 
mentioned in the Constitution nor created by statute, 
was born of military necessity. See W. Winthrop, 
Military Law and Precedents 831 (rev. 2d ed. 1920) 
(hereinafter Winthrop). Though foreshadowed in 
some respects by earlier tribunals like the Board of 
General Officers that General Washington convened 
to try British Major John Andre for spying during 
the Revolutionary War, the commission "as such" 
was inaugurated in 1847.  As commander of 
occupied Mexican territory, and having available to 
him no other tribunal, General Winfield Scott that 
year ordered the establishment of both "'military 
commissions'" to try ordinary crimes committed in 
the occupied territory and a "council of war" to try 
offenses against the law of war.  
 
When the exigencies of war next gave rise to a need 
for use of military commissions, during the Civil 
War, the dual system favored by General Scott was 
not adopted. Instead, a single tribunal often took 
jurisdiction over ordinary crimes, war crimes, and 
breaches of military orders alike. As further 
discussed below, each aspect of that seemingly 
broad jurisdiction was in fact supported by a 
separate military exigency. Generally, though, the 
need for military commissions during this period -- 
as during the Mexican War -- was driven largely by 
the then very limited jurisdiction of courts-martial. . 
.  
 
Exigency alone, of course, will not justify the 
establishment and use of penal tribunals not 
contemplated by Article I, § 8 and Article III, § 1 of 
the Constitution unless some other part of that 
document authorizes a response to the felt need. And 
that authority, if it exists, can derive only from the 
powers granted jointly to the President and Congress 
in time of war.  
 
The Constitution makes the President the 
"Commander in Chief" of the Armed Forces, Art. II, 
§ 2, cl. 1, but vests in Congress the powers to 
                                                 
1 An "enemy combatant" is defined by the military 
order as "an individual who was part of or 
supporting Taliban or al Qaeda forces, or associated 
forces that are engaged in hostilities against the 
United States or its coalition partners. 
 



"declare War . . . and make Rules concerning 
Captures on Land and Water," Art. I, § 8, cl. 11, to 
"raise and support Armies," id., cl. 12, to "define 
and punish . . . Offences against the Law of 
Nations," id., cl. 10, and "To make Rules for the 
Government and Regulation of the land and naval 
Forces," id., cl. 14. The interplay between these 
powers was described by Chief Justice Chase in the 
seminal case of Ex parte Milligan, 71 U.S. 2 (1866):  
 

 “The power to make the necessary laws is 
in Congress; the power to execute in the President. 
Both powers imply many subordinate and auxiliary 
powers. Each includes all authorities essential to its 
due exercise. But neither can the President, in war 
more than in peace, intrude upon the proper 
authority of Congress, nor Congress upon the proper 
authority of the President . . . . Congress cannot 
direct the conduct of campaigns, nor can the 
President, or any commander under him, without  
the sanction of Congress, institute tribunals for the 
trial and punishment of offences, either of soldiers 
or civilians, unless in cases of a controlling 
necessity, which justifies what it compels, or at least 
insures acts of indemnity from the justice of the 
legislature." 
 
. . . [W]e held in Ex parte Quirin, 371 U.S. 1 (1943) 
that Congress had, through Article of War 15, 
sanctioned the use of military commissions. Article 
21 of the UCMJ [Uniform Code of Military Justice], 
the language of which is substantially identical to 
the old Article 15 and was preserved by Congress 
after World War II, reads as follows: 
 
    "Jurisdiction of courts-martial not exclusive. 
      
"The provisions of this code conferring jurisdiction 
upon courts-martial shall not be construed as 
depriving military commissions, provost courts, or 
other military tribunals of concurrent jurisdiction in 
respect of offenders or offenses that by statute or by 
the law of war may be tried by such military 
commissions, provost courts, or other military 
tribunals."  
 
. . . Contrary to the Government's assertion, even 
Quirin did not view the authorization as a sweeping 
mandate for the President to "invoke military 
commissions when he deems them necessary." 
Rather, the Quirin Court recognized that Congress 
had simply preserved what power, under the 
Constitution and the common law of war, the 
President had had before 1916 to convene military 
commissions -- with the express condition that the 

President and those under his command comply with 
the law of war. . .    
 
The Government would have us dispense with the 
inquiry that the Quirin Court undertook and find in 
either the AUMF or the Detainee Treatment Act 
specific, overriding authorization for the very 
commission that has been convened to try Hamdan. 
Neither of these congressional Acts, however, 
expands the President's authority to convene military 
commissions. First, while we assume that the 
AUMF activated the President's war powers, and 
that those powers include the authority to convene 
military commissions in appropriate circumstances, 
there is nothing in the text or legislative history of 
the AUMF even hinting that Congress intended to 
expand or alter the authorization set forth in Article 
21 of the UCMJ.  
 
Likewise, the DTA cannot be read to authorize this 
commission. Although the DTA, unlike either 
Article 21 or the AUMF, was enacted after the 
President had convened Hamdan's commission, it 
contains no language authorizing that tribunal or any 
other at Guantanamo Bay. The DTA obviously 
"recognizes" the existence of the Guantanamo Bay 
commissions in the weakest sense, because it 
references some of the military orders governing 
them and creates limited judicial review of their 
"final decisions," But the statute also pointedly 
reserves judgment on whether "the Constitution and 
laws of the United States are applicable" in 
reviewing such decisions and whether, if they are, 
the "standards and procedures" used to try Hamdan 
and other detainees actually violate the "Constitution 
and laws."  
 
Together, the UCMJ, the AUMF, and the DTA at 
most acknowledge a general Presidential authority 
to convene military commissions in circumstances 
where justified under the "Constitution and laws," 
including the law of war. Absent a more specific 
congressional authorization, the task of this Court is, 
as it was in Quirin, to decide whether Hamdan's 
military commission is so justified. It is to that 
inquiry we now turn. 
 
V 
 
The common law governing military commissions 
may be gleaned from past practice and what sparse 
legal precedent exists. Commissions historically 
have been used in three situations. First, they have 
substituted for civilian courts at times and in places 
where martial law has been declared. Their use in 
these circumstances has raised constitutional 



questions, but is well recognized. 2 Second, 
commissions have been established to try civilians 
"as part of a temporary military government over 
occupied enemy territory or territory regained from 
an enemy where civilian government cannot and 
does not function." Illustrative of this second kind of 
commission is the one that was established, with 
jurisdiction to apply the German Criminal Code, in 
occupied Germany following the end of World War 
II.3 The third type of commission, convened as an 
"incident to the conduct of war" when there is a need 
"to seize and subject to disciplinary measures those 
enemies who in their attempt to thwart or impede 
our military effort have violated the law of war," 
Quirin, 317 U.S., at 28-29, has been described as 
"utterly different" from the other two.4  Not only is 
its jurisdiction limited to offenses cognizable during 
time of war, but its role is primarily a factfinding 
one -- to determine, typically on the battlefield itself, 
whether the defendant has violated the law of war. 
The last time the U.S. Armed Forces used the law-
of-war military commission was during World War 
II. In Quirin, this Court sanctioned President 

                                                 
2  The justification for, and limitations on, these 
commissions were summarized in Milligan:  
 
"If, in foreign invasion or civil war, the courts are 
actually closed, and it is impossible to administer 
criminal justice according to law, then, on the 
theatre of active military operations, where war 
really prevails, there is a necessity to furnish a 
substitute for the civil authority, thus overthrown, to 
preserve the safety of the army and society; and as 
no power is left but the military, it is allowed to 
govern by martial rule until the laws can have their 
free course. . . Martial rule can never exist where the 
courts are open, and in the proper and unobstructed 
exercise of their jurisdiction. It is also confined to 
the locality of actual war."  
 
3 The limitations on these occupied territory or 
military government commissions are tailored to the 
tribunals' purpose and the exigencies that necessitate 
their use. They may be employed "pending the 
establishment of civil government," which may in 
some cases extend beyond the "cessation of 
hostilities." 
 
4 So much may not be evident on cold review of the 
Civil War trials often cited as precedent for this kind 
of tribunal because the commissions established 
during that conflict operated as both martial law or 
military government tribunals and law-of-war 
commissions. . .  

Roosevelt's use of such a tribunal to try Nazi 
saboteurs captured on American soil during the War.  
 
Quirin is the model the Government invokes most 
frequently to defend the commission convened to try 
Hamdan. That is both appropriate and unsurprising. 
Since Guantanamo Bay is neither enemy-occupied 
territory nor under martial law, the law-of-war 
commission is the only model available. At the same 
time, no more robust model of executive power 
exists; Quirin represents the high-water mark of 
military power to try enemy combatants for war 
crimes. . . 
 
. . . It is undisputed that Hamdan's commission lacks 
jurisdiction to try him unless the charge "properly 
set[s] forth, not only the details of the act charged, 
but the circumstances conferring jurisdiction." The 
question is whether the preconditions designed to 
ensure that a military necessity exists to justify the 
use of this extraordinary tribunal have been satisfied 
here. 
 
The charge against Hamdan alleges a conspiracy 
extending over a number of years, from 1996 to 
November 2001. All but two months of that more 
than 5-year-long period preceded the attacks of 
September 11, 2001, and the enactment of the 
AUMF -- the Act of Congress on which the 
Government relies for exercise of its war powers 
and thus for its authority to convene military 
commissions. Neither the purported agreement with 
Osama bin Laden and others to commit war crimes, 
nor a single overt act, is alleged to have occurred in 
a theater of war or on any specified date after 
September 11, 2001. None of the overt acts that 
Hamdan is alleged to have committed violates the 
law of war. . .  
 
When, however, neither the elements of the offense 
nor the range of permissible punishments is defined 
by statute or treaty, the precedent must be plain and 
unambiguous. To demand any less would be to risk 
concentrating in military hands a degree of 
adjudicative and punitive power in excess of that 
contemplated either by statute or by the 
Constitution. This high standard was met in Quirin; 
the violation there alleged was, by “universal 
agreement and practice” both in this country and 
internationally, recognized as an offense against the 
law of war. . .  
 
At a minimum, the Government must make a 
substantial showing that the crime for which it seeks 
to try a defendant by military commission is 
acknowledged to be an offense against the law of 



war. That burden is far from satisfied here. The 
crime of "conspiracy" has rarely if ever been tried as 
such in this country by any law-of-war military 
commission and does not appear in … the major 
treaties on the law of war. . .  
 
. . . [I]nternational sources confirm that the crime 
charged here is not a recognized violation of the law 
of war. As observed above, none of the major 
treaties governing the law of war identifies 
conspiracy as a violation thereof. And the only 
"conspiracy" crimes that have been recognized by 
international war crimes tribunals (whose 
jurisdiction often extends beyond war crimes proper 
to crimes against humanity and crimes against the 
peace) are conspiracy to commit genocide and 
common plan to wage aggressive war, which is a 
crime against the peace and requires for its 
commission actual participation in a "concrete plan 
to wage war." The International Military Tribunal at 
Nuremberg, over the prosecution's objections, 
pointedly refused to recognize as a violation of the 
law of war conspiracy to commit war crimes and 
convicted only Hitler's most senior associates of 
conspiracy to wage aggressive war. . .  
 
. . . In sum, the sources that the Government and 
JUSTICE THOMAS rely upon to show that 
conspiracy to violate the law of war is itself a 
violation of the law of war in fact demonstrate quite 
the opposite. Far from making the requisite 
substantial showing, the Government has failed even 
to offer a "merely colorable" case for inclusion of 
conspiracy among those offenses cognizable by law-
of-war military commission. Because the charge 
does not support the commission's jurisdiction, the 
commission lacks authority to try Hamdan. 
 
The charge's shortcomings are not merely formal, 
but are indicative of a broader inability on the 
Executive's part here to satisfy the most basic 
precondition -- at least in the absence of specific 
congressional authorization -- for establishment of 
military commissions: military necessity. Hamdan's 
tribunal was not appointed by a military commander 
in the field of battle . . . Hamdan is charged not with 
an overt act for which he was caught redhanded in a 
theater of war and which military efficiency 
demands be tried expeditiously, but with an 
agreement the inception of which long predated the 
attacks of September 11, 2001 and the AUMF. That 
may well be a crime, but it is not an offense that "by 
the law of war may be tried by military 
commission." None of the overt acts alleged to have 
been committed in furtherance of the agreement is 
itself a war crime, or even necessarily occurred 

during time of, or in a theater of, war. Any urgent 
need for imposition or execution of judgment is 
utterly belied by the record; Hamdan was arrested in 
November 2001 and he was not charged until mid-
2004. These simply are not the circumstances in 
which, by any stretch of the historical evidence or 
this Court's precedents, a military commission 
established by Executive Order under the authority 
of Article 21 of the UCMJ may lawfully try a person 
and subject him to punishment. 
 
VI 
 
. . . The UCMJ conditions the President's use of 
military commissions on compliance not only with 
the American common law of war, but also with the 
rest of the UCMJ itself, insofar as applicable, and 
with the "rules and precepts of the law of nations,"  
including, inter alia, the four Geneva Conventions 
signed in 1949. The procedures that the Government 
has decreed will govern Hamdan's trial by 
commission violate these laws. 
 
A 
 
The commission's procedures are set forth in 
Commission Order No. 1, which was amended most 
recently on August 31, 2005 -- after Hamdan's trial 
had already begun. Every commission established 
pursuant to Commission Order No. 1 must have a 
presiding officer and at least three other members, 
all of whom must be commissioned officers. § 
4(A)(1). The presiding officer's job is to rule on 
questions of law and other evidentiary and 
interlocutory issues; the other members make 
findings and, if applicable, sentencing decisions. § 
4(A)(5). The accused is entitled to appointed 
military counsel and may hire civilian counsel at his 
own expense so long as such counsel is a U.S. 
citizen with security clearance "at the level SECRET 
or higher." §§ 4(C)(2)-(3). The accused also is 
entitled to a copy of the charge(s) against him, both 
in English and his own language (if different), to a 
presumption of innocence, and to certain other rights 
typically afforded criminal defendants in civilian 
courts and courts-martial. See §§ 5(A)-(P). These 
rights are subject, however, to one glaring condition: 
The accused and his civilian counsel may be 
excluded from, and precluded from ever learning 
what evidence was presented during, any part of the 
proceeding that either the Appointing Authority or 
the presiding officer decides to "close." Grounds for 
such closure "include the protection of information 
classified or classifiable . . .; information protected 
by law or rule from unauthorized disclosure; the 
physical safety of participants in Commission 



proceedings, including prospective witnesses; 
intelligence and law enforcement sources, methods, 
or activities; and other national security interests." § 
6(B)(3). Appointed military defense counsel must be 
privy to these closed sessions, but may, at the 
presiding officer's discretion, be forbidden to reveal 
to his or her client what took place therein.  
 
Another striking feature of the rules governing 
Hamdan's commission is that they permit the 
admission of any evidence that, in the opinion of the 
presiding officer, "would have probative value to a 
reasonable person." § 6(D)(1). Under this test, not 
only is testimonial hearsay and evidence obtained 
through coercion fully admissible, but neither live 
testimony nor witnesses' written statements need be 
sworn. See §§ 6(D)(2)(b), (3). Moreover, the 
accused and his civilian counsel may be denied 
access to evidence in the form of "protected 
information" (which includes classified information 
as well as "information protected by law or rule 
from unauthorized disclosure" and "information 
concerning other national security interests," §§ 
6(B)(3), 6(D)(5)(a)(v)), so long as the presiding 
officer concludes that the evidence is "probative" 
under § 6(D)(1) and that its admission without the 
accused's knowledge would not "result in the denial 
of a full and fair trial." § 6(D)(5)(b). Finally, a 
presiding officer's determination that evidence 
"would not have probative value to a reasonable 
person" may be overridden by a majority of the 
other commission members. § 6(D)(1). 
 
Once all the evidence is in, the commission 
members (not including the presiding officer) must 
vote on the accused's guilt. A two-thirds vote will 
suffice for both a verdict of guilty and for imposition 
of any sentence not including death (the imposition 
of which requires a unanimous vote). § 6(F). Any 
appeal is taken to a three-member review panel 
composed of military officers and designated by the 
Secretary of Defense, only one member of which 
need have experience as a judge. § 6(H)(4). The 
review panel is directed to "disregard any variance 
from procedures specified in this Order or elsewhere 
that would not materially have affected the outcome 
of the trial before the Commission." Once the panel 
makes its recommendation to the Secretary of 
Defense, the Secretary can either remand for further 
proceedings or forward the record to the President 
with his recommendation as to final disposition. § 
6(H)(5). The President then, unless he has delegated 
the task to the Secretary, makes the "final decision." 
§ 6(H)(6). He may change the commission's findings 
or sentence only in a manner favorable to the 
accused.  

 
B 
 
. . . Chief among [Hamdan’s]particular objections 
are that he may, under the Commission Order, be 
convicted based on evidence he has not seen or 
heard, and that any evidence admitted against him 
need not comply with the admissibility or relevance 
rules typically applicable in criminal trials and 
court-martial proceedings.  
 
The Government objects to our consideration of any 
procedural challenge at this stage on the grounds 
that . . . (2) Hamdan will be able to raise any such 
challenge following a "final decision" under the 
DTA, and (3) "there is . . . no basis to presume, 
before the trial has even commenced, that the trial 
will not be conducted in good faith and according to 
law." [N]either of the latter two is sound. 
 
. . . [C]ontrary to the Government's assertion, there 
is a "basis to presume" that the procedures employed 
during Hamdan's trial will violate the law: The 
procedures are described with particularity in 
Commission Order No. 1, and implementation of 
some of them has already occurred. One of 
Hamdan's complaints is that he will be, and indeed 
already has been, excluded  from his own trial. . .  
 
C 
 
In part because the difference between military 
commissions and courts-martial originally was a 
difference of jurisdiction alone, and in part to protect 
against abuse and ensure evenhandedness under the 
pressures of war, the procedures governing trials by 
military commission historically have been the same 
as those governing courts-martial. . .  
 
The uniformity principle is not an inflexible one; it 
does not preclude all departures from the procedures 
dictated for use by courts-martial. But any departure 
must be tailored to the exigency that necessitates it. 
That understanding is reflected in Article 36 of the 
UCMJ, which provides:  
 

 (a) The procedure, including modes of 
proof, in cases before courts-martial, courts 
of inquiry, military commissions, and other 
military tribunals may be prescribed by the 
President by regulations which shall, so far 
as he considers practicable, apply the 
principles of law and the rules of evidence 
generally recognized in the trial of criminal 
cases in the United States district courts, 



but which may not be contrary to or 
inconsistent with this chapter. 
 

. . . Hamdan argues that . . . the procedures described 
in the Commission Order are inconsistent with the 
UCMJ and that the Government has offered no 
explanation for their deviation from the procedures 
governing courts-martial . . . Among the 
inconsistencies Hamdan identifies is that between § 
6 of the Commission Order, which permits 
exclusion of the accused from proceedings and 
denial of his access to evidence in certain 
circumstances, and the UCMJ's requirement that 
"[a]ll . . . proceedings" other than votes and 
deliberations by courts-martial "shall be made a part 
of the record and shall be in the presence of the 
accused. Hamdan also observes that the Commission 
Order dispenses with virtually all evidentiary rules 
applicable in courts-martial. 
 
The Government has three responses. First, . . .  
Second, the Government contends, military 
commissions would be of no use if the President 
were hamstrung by those provisions of the UCMJ 
that govern courts-martial. Finally, the President's 
determination that "the danger to the safety of the 
United States and the nature of international 
terrorism" renders it impracticable "to apply in 
military commissions . . . the principles of law and 
rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts." 
November 13 Order is, in the Government's view, 
explanation enough for any deviation from court-
martial procedures.  
 
Hamdan has the better of this argument. Without 
reaching the question whether any provision of 
Commission Order No. 1 is strictly "contrary to or 
inconsistent with" other provisions of the UCMJ, we 
conclude that the "practicability" determination the 
President has made is insufficient to justify 
variances from the procedures governing courts-
martial. . .  
 
Nothing in the record before us demonstrates that it 
would be impracticable to apply court-martial rules 
in this case. There is no suggestion, for example, of 
any logistical difficulty in securing properly sworn 
and authenticated evidence or in applying the usual 
principles of relevance and admissibility. Assuming 
arguendo that the reasons articulated in the 
President's determination ought to be considered . . ., 
the only reason offered in support of that 
determination is the danger posed by international 
terrorism. Without for one moment underestimating 
that danger, it is not evident to us why it should 

require, in the case of Hamdan's trial, any variance 
from the rules that govern courts-martial. . .  
 
The Government's objection that requiring 
compliance with the court-martial rules imposes an 
undue burden both ignores the plain meaning of 
Article 36(b) and misunderstands the purpose and 
the history of military commissions. The military 
commission was not born of a desire to dispense a 
more summary form of justice than is afforded by 
courts-martial; it developed, rather, as a tribunal of 
necessity to be employed when courts-martial 
lacked jurisdiction over either the accused or the 
subject matter. Exigency lent the commission its 
legitimacy, but did not further justify the wholesale 
jettisoning of procedural protections. That history 
explains why the military commission's procedures 
typically have been the ones used by courts-martial. 
That the jurisdiction of the two tribunals today may 
sometimes overlap does not detract from the force of 
this history; Article 36 strikes a careful balance 
between uniform procedure and the need to 
accommodate exigencies that may sometimes arise 
in a theater of war. That Article not having been 
complied with here, the rules specified for Hamdan's 
trial are illegal. . .  
 
VII 
 
We have assumed, as we must, that the allegations 
made in the Government's charge against Hamdan 
are true. We have assumed, moreover, the truth of 
the message implicit in that charge -- viz., that 
Hamdan is a dangerous individual whose beliefs, if 
acted upon, would cause great harm and even death 
to innocent civilians, and who would act upon those 
beliefs if given the opportunity. It bears emphasizing 
that Hamdan does not challenge, and we do not 
today address, the Government's power to detain 
him for the duration of active hostilities in order to 
prevent such harm. But in undertaking to try 
Hamdan and subject him to criminal punishment, 
the Executive is bound to comply with the Rule of 
Law that prevails in this jurisdiction. 
 
 
JUSTICE BREYER, with whom JUSTICE 
KENNEDY, JUSTICE SOUTER, and JUSTICE 
GINSBURG join, concurring. 
 
The dissenters say that today's decision would 
"sorely hamper the President's ability to confront 
and defeat a new and deadly enemy." They suggest 
that it undermines our Nation's ability to "prevent 
future attacks" of the grievous sort that we have 
already suffered. That claim leads me to state briefly 



what I believe the majority sets forth both explicitly 
and implicitly at greater length. The Court's 
conclusion ultimately rests upon a single ground: 
Congress has not issued the Executive a "blank 
check." Indeed, Congress has denied the President 
the legislative authority to create military 
commissions of the kind at issue here. Nothing 
prevents the President from returning to Congress to 
seek the authority he believes necessary. 
 
Where, as here, no emergency prevents consultation 
with Congress, judicial insistence upon that 
consultation does not weaken our Nation's ability to 
deal with danger. To the contrary, that insistence 
strengthens the Nation's ability to determine -- 
through democratic means -- how best to do so. The 
Constitution places its faith in those democratic 
means. Our Court today simply does the same. 
 
JUSTICE SCALIA, with whom JUSTICE 
THOMAS and JUSTICE ALITO join, dissenting. 
 
. . .  III . . .  
 
The principal opinion on the merits makes clear that 
it does not believe that the trials by military 
commission involve any "military necessity" at all: 
"The charge's shortcomings . . . are indicative of a 
broader inability on the Executive's part here to 
satisfy the most basic precondition . . . for 
establishment of military commissions: military 
necessity." This is quite at odds with the views on 
this subject expressed by our political branches. 
Because of "military necessity," a joint session of 
Congress authorized the President to "use all 
necessary and appropriate force," including military 
commissions, "against those nations, organizations, 
or persons [such as petitioner] he determines 
planned, authorized, committed, or aided the 
terrorist attacks that occurred on September 11, 
2001." In keeping with this authority, the President 
has determined that "to protect the United States and 
its citizens, and for the effective conduct of military 
operations and prevention of terrorist attacks, it is 
necessary for individuals subject to this order . . . to 
be detained, and, when tried, to be tried for 
violations of the laws of war and other applicable 
laws by military tribunals." Military Order of Nov. 
13, 2001. It is not clear where the Court derives the 
authority -- or the audacity -- to contradict this 
determination. . .  
 
Moreover, a third consideration counsels strongly in 
favor of abstention in this case. . . [C]onsiderations 
of interbranch comity at the federal level weigh 
heavily against our exercise of equity jurisdiction in 

this case. Here, apparently for the first time in 
history,  a District Court enjoined ongoing military 
commission proceedings, which had been deemed 
"necessary" by the President "to protect the United 
States and its citizens, and for the effective conduct 
of military operations and prevention of terrorist 
attacks." Such an order brings the Judicial Branch 
into direct conflict with the Executive in an area 
where the Executive's competence is maximal and 
ours is virtually nonexistent. We should exercise our 
equitable discretion to avoid such conflict. Instead, 
the Court rushes headlong to meet it. . .   
 
JUSTICE THOMAS, with whom JUSTICE 
SCALIA joins, and with whom JUSTICE ALITO 
joins in all but Parts I, II-C-1, and III-B-2, 
dissenting. 
 
. . . [T]he Court's resolution of the merits of 
petitioner's claims openly flout our well-established 
duty to respect the Executive's judgment in matters 
of military operations and foreign affairs. The 
Court's evident belief that it is qualified to pass on 
the "military necessity" of the Commander in Chief's 
decision to employ a particular form of force against 
our enemies is so antithetical to our constitutional 
structure that it simply cannot go unanswered. I 
respectfully dissent. 
 
I 
 
Our review of petitioner's claims arises in the 
context of the President's wartime exercise of his 
commander-in-chief authority in conjunction with 
the complete support of Congress. Accordingly, it is 
important to take measure of the respective roles the 
Constitution assigns to the three branches of our 
Government in the conduct of war. 
 
As I explained in Hamdi v. Rumsfeld, 542 U.S. 507, 
124 S. Ct. 2633, 159 L. Ed. 2d 578 (2004), the 
structural advantages attendant to the Executive 
Branch -- namely, the decisiveness, "'activity, 
secrecy,  and dispatch'" that flow from the 
Executive's "'unity,'" -- led the Founders to conclude 
that the "President has primary responsibility -- 
along with the necessary power -- to protect the 
national security and to conduct the Nation's foreign 
relations." Consistent with this conclusion, the 
Constitution vests in the President "the executive 
Power," Art. II, § 1, provides that he "shall be 
Commander in Chief" of the Armed Forces, § 2, and 
places in him the power to recognize foreign 
governments, § 3. This Court has observed that 
these provisions confer upon the President broad 



constitutional authority to protect the Nation's 
security in the manner he deems fit.  
 
Congress, to be sure, has a substantial and essential 
role in both foreign affairs and national security. . .  
[T]he fact that Congress has provided the President 
with broad authorities does not imply -- and the 
Judicial Branch should not infer -- that Congress 
intended to deprive him of particular powers not 
specifically enumerated. . .  
 
[T]he President's decision to try Hamdan before a 
military commission for his involvement with al 
Qaeda is entitled to a heavy measure of deference. 
In the present conflict, Congress has authorized the 
President "to use all necessary and appropriate force 
against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided 
the terrorist attacks that occurred on September 11, 
2001 . . . in order to prevent any future acts of 
international terrorism against the United States by 
such nations, organizations or persons." 
Authorization for Use of Military Force (AUMF). . .   
 
Although the Court concedes the legitimacy of the 
President's use of military commissions in certain 
circumstances, it suggests that the AUMF has no 
bearing on the scope of the President's power to 
utilize military commissions in the present conflict. 
Instead, the Court determines the scope of this 
power based exclusively on the Uniform Code of 
Military Justice (UCMJ) . . .   
 
I note the Court's error respecting the AUMF . . . to 
emphasize the complete congressional sanction of 
the President's exercise of his commander-in-chief 
authority to conduct the present war. In such 
circumstances, as previously noted, our duty to defer 
to the Executive's military and foreign policy 
judgment is at its zenith; it does not countenance the 
kind of second-guessing the Court repeatedly 
engages in today. . .   
 
II 
 
A . . . [T]he plurality concludes that the legality of 
the charge against Hamdan is doubtful because 
"Hamdan is charged not with an overt act for which 
he was caught redhanded in a theater of war . . . but 
with an agreement the inception of which long 
predated . . . the [relevant armed conflict]." The 
plurality's willingness to second-guess the 
Executive's judgments in this context, based upon 
little more than its unsupported assertions, 
constitutes an unprecedented departure from the 
traditionally limited role of the courts with respect to 

war and an unwarranted intrusion on executive 
authority. And even if such second-guessing were 
appropriate, the plurality's attempt to do so is 
unpersuasive. 
 
[T]he plurality relies upon the date of the AUMF's 
enactment to determine the beginning point for the 
"period of the war.” . . .  But this suggestion betrays 
the plurality's unfamiliarity with the realities of 
warfare and its willful blindness to our precedents. 
The starting point of the present conflict (or indeed 
any conflict) is not determined by congressional 
enactment, but rather by the initiation of hostilities. 
Thus, Congress' enactment of the AUMF did not 
mark the beginning of this Nation's conflict with al 
Qaeda, but instead authorized the President to use 
force in the midst of an ongoing conflict. Moreover, 
while the President's "war powers" may not have 
been activated until the AUMF was passed, the date 
of such activation has never been used to determine 
the scope of a military commission's jurisdiction.5…   
 
Moreover, the President's determination that the 
present conflict dates at least to 1996 is supported by 
overwhelming evidence. According to the State 
Department, al Qaeda declared war on the United 
States as early as August 1996. See Dept. of State 
Fact Sheet: Usama bin Ladin (Aug. 21, 1998); Dept. 
of State Fact Sheet: The Charges against 
International Terrorist Usama Bin Laden (Dec. 20, 
2000). In February 1998, al Qaeda leadership issued 
another statement ordering the indiscriminate -- and, 
                                                 
5 Even if the formal declaration of war were 
generally the determinative act in ascertaining the 
temporal reach of the jurisdiction of a military 
commission, the AUMF itself is inconsistent with 
the plurality's suggestion that such a rule is 
appropriate in this case. The text of the AUMF is 
backward looking, authorizing the use of "all 
necessary and appropriate force against those 
nations, organizations, or persons he determines 
planned, authorized, committed, or aided the 
terrorist attacks that occurred on September 11, 
2001." Thus, the President's decision to try Hamdan 
by military commission -- a use of force authorized 
by the AUMF -- for Hamdan's involvement with al 
Qaeda prior to September 11, 2001, fits comfortably 
within the framework of the AUMF. In fact, 
bringing the September 11 conspirators to justice is 
the primary point of the AUMF. By contrast, on the 
plurality's logic, the AUMF would not grant the 
President the authority to try Usama bin Laden 
himself for his involvement in the events of 
September 11, 2001. 
 



even under the laws of war as applied to legitimate 
nation-states, plainly illegal -- killing of American 
civilians and military personnel alike. This was not 
mere rhetoric; even before September 11, 2001, al 
Qaeda was involved in the bombing of the World 
Trade Center in New York City in 1993, the 
bombing of the Khobar Towers in Saudi Arabia in 
1996, the bombing of the U.S. Embassies in Kenya 
and Tanzania in 1998, and the attack on the U.S. S. 
Cole in Yemen in 2000. In response to these 
incidents, the United States "attacked facilities 
belonging to Usama bin Ladin's network" as early as 
1998. Dept. of State Fact Sheet: Usama bin Ladin 
(Aug. 21, 1998). Based on the foregoing, the 
President's judgment -- that the present conflict 
substantially predates the AUMF, extending at least 
as far back as al Qaeda's 1996 declaration of war on 
our Nation, and that the theater of war extends at 
least as far as the localities of al Qaeda's principal 
bases of operations -- is beyond judicial reproach. . . 
 
C 
 
 . . . The plurality holds that where, as here, "neither 
the elements of the offense nor the range of 
permissible punishments is defined by statute or 
treaty, the precedent [establishing whether an 
offense is triable by military commission] must be 
plain and unambiguous." This is a pure contrivance, 
and a bad one at that. .   
 
The plurality's newly minted clear-statement rule is 
also fundamentally inconsistent with the nature of 
the common law which, by definition, evolves and 
develops over time . . .  Similarly, it is inconsistent 
with the nature of warfare, which also evolves and 
changes over time, and for which a flexible, 
evolutionary common-law system is uniquely 
appropriate.6 Though the charge against Hamdan 
easily satisfies even the plurality's manufactured 
rule, the plurality's inflexible approach has 
dangerous implications for the Executive's ability to 
                                                 

                                                

6 Indeed, respecting the present conflict, the 
President has found that "the war against terrorism 
ushers in a new paradigm, one in which groups with 
broad, international reach commit horrific acts 
against innocent civilians, sometimes with the direct 
support of states. Our Nation recognizes that this 
new paradigm -- ushered in not by us, but by 
terrorists -- requires new thinking in the law of war." 
Under the Court's approach, the President's ability to 
address this "new paradigm" of inflicting death and 
mayhem would be completely frozen by rules 
developed in the context of conventional warfare.  
 

discharge his duties as Commander in Chief in 
future cases. We should undertake to determine 
whether an unlawful combatant has been charged 
with an offense against the law of war with an 
understanding that the common law of war is 
flexible, responsive to the exigencies of the present 
conflict, and deferential to the judgment of military 
commanders. 
 
1 
 
Under either the correct, flexible approach to 
evaluating the adequacy of Hamdan's charge, or 
under the plurality's new, clear-statement approach, 
Hamdan has been charged with conduct constituting 
two distinct violations of the law of war cognizable 
before a military commission: membership in a war-
criminal enterprise and conspiracy to commit war 
crimes. . .   
 
The common law of war establishes that Hamdan's 
willful and knowing membership in al Qaeda is a 
war crime chargeable before a military commission. 
Hamdan, a confirmed enemy combatant and 
member or affiliate of al Qaeda, has been charged 
with willfully and knowingly joining a group (al 
Qaeda) whose purpose is "to support violent attacks 
against property and nationals (both military and 
civilian) of the United States." Moreover, the 
allegations specify that Hamdan joined and 
maintained his relationship with al Qaeda even 
though he "believed that Usama bin Laden and his 
associates were involved in the attacks on the U.S. 
Embassies in Kenya and Tazania in August 1998, 
the attack on the USS COLE in October 2000, and 
the attacks on the United States on September 11, 
2001." These allegations, against a confirmed 
unlawful combatant, are alone sufficient to sustain 
the jurisdiction of Hamdan's military commission. . .  
 
Moreover, the Government has alleged that Hamdan 
was not only a member of al Qaeda while it was 
carrying out terrorist attacks on civilian targets in 
the United States and abroad, but also that Hamdan 
aided and assisted al Qaeda's top leadership by 
supplying weapons, transportation, and other 
services. These allegations further confirm that 
Hamdan is triable before a law-of-war military 
commission for his involvement with al Qaeda.7  

 
7 Even if the plurality were correct that a 
membership offense must be accompanied by 
allegations that the "defendant 'took up arms,'" that 
requirement has easily been satisfied here. Not only 
has Hamdan been charged with providing assistance 
to top al Qaeda leadership (itself an offense triable 



2 
 
. . . Hamdan has been charged with "conspiring and 
agreeing with . . . the al Qaida organization . . . to 
commit . . . offenses triable by military 
commission." Those offenses include "attacking 
civilians; attacking civilian objects; murder by an 
unprivileged belligerent; and terrorism." This, too, 
alleges a violation of the law of war triable by 
military commission. . .  
 
3 
 
Ultimately, the plurality's determination that 
Hamdan has not been charged with an offense 
triable before a military commission rests not upon 
any historical example or authority, but upon the 
plurality's raw judgment of the "inability on the 
Executive's part here to satisfy the most basic 
precondition . . . for establishment of military 
commissions: military necessity." This judgment 
starkly confirms that the plurality has appointed 
itself the ultimate arbiter of what is quintessentially 
a policy and military judgment, namely, the 
appropriate military measures to take against those 
who "aided the terrorist attacks that occurred on 
September 11, 2001." AUMF The plurality's 
suggestion that Hamdan's commission is illegitimate 
because it is not dispensing swift justice on the 
battlefield is unsupportable. Even a cursory review 
of the authorities confirms that law-of-war military 
commissions have wide-ranging jurisdiction to try 
offenses against the law of war in exigent and 
nonexigent circumstances alike. Traditionally, 
retributive justice for heinous war crimes is as much 
a "military necessity" as the "demands" of "military 
efficiency" touted by the plurality, and swift military 
retribution is precisely what Congress authorized the 
President to impose on the September 11 attackers 
in the AUMF. 
 
Today a plurality of this Court would hold that 
conspiracy to massacre innocent civilians does not 
violate the laws of war. This determination is 
unsustainable. The judgment of the political 
branches that Hamdan, and others like him, must be 
held accountable before military commissions for 
their involvement with and membership in an 
unlawful organization dedicated to inflicting 
massive civilian casualties is supported by virtually 
every relevant authority, including all of the 
                                                                        
by military commission), he has also been charged 
with receiving weapons training at an al Qaeda 
camp.  
 

authorities invoked by the plurality today. It is also 
supported by the nature of the present conflict. We 
are not engaged in a traditional battle with a nation-
state, but with a worldwide, hydra-headed enemy, 
who lurks in the shadows conspiring to reproduce 
the atrocities of September 11, 2001, and who has 
boasted of sending suicide bombers into civilian 
gatherings, has proudly distributed videotapes of 
beheadings of civilian workers, and has tortured and 
dismembered captured American soldiers. But 
according to the plurality, when our Armed Forces 
capture those who are plotting terrorist atrocities like 
the bombing of the Khobar Towers, the bombing of 
the U.S. S. Cole, and the attacks of September 11 -- 
even if their plots are advanced to the very brink of 
fulfillment -- our military cannot charge those 
criminals with any offense against the laws of war. 
Instead, our troops must catch the terrorists 
"redhanded" in the midst of the attack itself, in order 
to bring them to justice. Not only is this conclusion 
fundamentally inconsistent with the cardinal 
principal of the law of war, namely protecting non-
combatants, but it would sorely hamper the 
President's ability to confront and defeat a new and 
deadly enemy. 
 
After seeing the plurality overturn longstanding 
precedents in order to seize jurisdiction over this 
case, and after seeing them disregard the clear 
prudential counsel that they abstain in these 
circumstances, . . . it is no surprise to see them go on 
to overrule one after another of the President's 
judgments pertaining to the conduct of an ongoing 
war. . . The plurality's willingness to second-guess 
the determination of the political branches that these 
conspirators must be brought to justice is both 
unprecedented and dangerous. 
 
III 
 
The Court holds that even if "the Government has 
charged Hamdan with an offense against the law of 
war cognizable by military commission, the 
commission lacks power to proceed" because of its 
failure to comply with the terms of the UCMJ . . .  
 
A 
 
As with the jurisdiction of military commissions, the 
procedure of such commissions "has [not] been 
prescribed by statute," but "has been adapted in each 
instance to the need that called it forth." Madsen v. 
Kinsella, 343 U.S. 341 (1952). Indeed, this Court 
has concluded that "in the absence of attempts by 
Congress to limit the President's power, it appears 
that, as Commander in Chief of the Army and Navy 



of the United States, he may, in time of war, 
establish and prescribe the jurisdiction and 
procedure of military commissions." This 
conclusion is consistent with this Court's 
understanding that military commissions are "our 
common-law war courts." As such, "should the 
conduct of those who compose martial-law tribunals 
become [a] matter of judicial determination 
subsequently before the civil courts, those courts 
will give great weight to the opinions of the officers 
as to what the customs of war in any case justify and 
render necessary."  
. . . [T]he Court's conclusion that Article 36(b) 
requires the President to apply the same rules and 
procedures to military commissions as are 
applicable to courts-martial is unsustainable. . .  
 
Nothing in the text of Article 36(b) supports the 
Court's sweeping conclusion that it represents an 
unprecedented congressional effort to change the 
nature of military commissions from common-law 
war courts to tribunals that must presumptively 
function like courts-martial. And such an 
interpretation would be strange indeed. The vision 
of uniformity that motivated the adoption of the 
UCMJ is nothing more than uniformity across the 
separate branches of the armed services. There is no 
indication that the UCMJ was intended to require 
uniformity in procedure between courts-martial and 
military commissions, tribunals that the UCMJ itself 
recognizes are different. To the contrary, the UCMJ 
expressly recognizes that different tribunals will be 
constituted in different manners and employ 
different procedures. Thus, Article 36(b) is best 
understood as establishing that, so far as practicable, 
the rules and regulations governing tribunals 
convened by the Navy must be uniform with the 
rules and regulations governing tribunals convened 
by the Army. But, consistent with this Court's prior 
interpretations of Article 21 and over a century of 
historical practice, it cannot be understood to require 
the President to conform the procedures employed 
by military commissions to those employed by 
courts-martial.  
 
Even if Article 36(b) could be construed to require 
procedural uniformity among the various tribunals 
contemplated by the UCMJ, Hamdan would not be 
entitled to relief. Under the Court's reading, the 
President is entitled to prescribe different rules for 
military commissions than for courts-martial when 
he determines that it is not "practicable" to prescribe 
uniform rules. The Court does not resolve the level 
of deference such determinations would be owed, 
however, because, in its view, "the President has not 
. . . [determined] that it is impracticable to apply the 

rules for courts-martial." This is simply not the case. 
On the same day that the President issued Military 
Commission Order No. 1, the Secretary of Defense 
explained that "the president decided to establish 
military commissions because he wanted the option 
of a process that is different from those processes 
which we already have, namely the federal court 
system . . . and the military court system," Dept. of 
Defense News Briefing on Military Commissions 
(Mar. 21, 2002) (remarks of Donald Rumsfeld), 
available at http://www.dod.gov/transcrips/ 
2002/t03212002_t0321sd.html (as visited June 26, 
2006, and available in Clerk of Court's case file) 
(hereinafter News Briefing), and that "the 
commissions are intended to be different . . . 
because the President recognized that there had to be 
differences to deal with the unusual situation we 
face and that a different approach was needed." The 
President reached this conclusion because  
 
    "we're in the middle of a war, and . . . had to 
design a procedure that would allow us to pursue 
justice for these individuals while at the same time 
prosecuting the war most effectively. And that 
means setting rules that would allow us to preserve 
our intelligence secrets, develop more information 
about terrorist activities that might be planned for 
the future so that we can take action to prevent 
terrorist attacks against the United States. . . . There 
was a constant balancing of the requirements of our 
war policy and the importance of providing justice 
for individuals . . . and each deviation from the 
standard kinds of rules that we have in our criminal 
courts was motivated by the desire to strike the 
balance between individual justice and the broader 
war policy." Ibid. (remarks of Douglas J. Feith, 
Under Secretary of Defense for Policy (emphasis 
added)). 
 
The Court provides no explanation why the 
President's determination that employing court-
martial procedures in the military commissions 
established pursuant to Military Commission Order 
No. 1 would hamper our war effort is in any way 
inadequate to satisfy its newly minted 
"practicability" requirement. . .  And, in the context 
of the present conflict, it is exactly the kind of 
determination Congress countenanced when it 
authorized the President to use all necessary and 
appropriate force against our enemies. Accordingly, 
the President's determination is sufficient to satisfy 
any practicability requirement imposed by Article 
36(b). . .  
 


